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Even into the 1990s, language of ‘discovery’ and ‘celebration’ was frequently used regarding
the British invasion of Australia.1 This paper attempts to explore the complexities of this
narrative, and demonstrate why it is not only inappropriate, but how its propagation has led to
ongoing social and cultural trauma. The topic will be explored by delving into the
circumstances surrounding the arrival of the English settlers, and their decision to declare
Terra Nullius over Australia. It will then be discussed how this resulted in the removal of the
opportunity for the Indigenous community to maintain their relationship with the land and
sacred places. Finally, the High Court’s Mabo decision is considered as a significant turning
point in First Nation’s history.

The Proclamation of Terra Nullius laid the foundation for the formation of Anglicised
Australia, and is arguably the most significant event in modern Australian history in terms of
its far reaching and devastating consequences. It caused sudden and violent upheaval to the
point of genocide that has harmed and continues to harm generations. On the 10th of
October, 1835, Governor Bourke, the eighth Governor of New South Wales 2, officially
declared Terra Nullius over the land of Australia, 47 years after the arrival of the first fleet.
While the term had been in use and had been influencing attitudes since the arrival of English
colonials, this cemented its place in Australian law, formalising express justification of
British aggression towards First Nations Peoples.
It states:

It has been represented to me… Her Majesty’s subjects have taken possession of vacant lands of the Crown
within the limits of their colony, under the pretence of a treaty, bargain or contract for the purchase thereof with
the Aboriginal Natives. Now therefore, I the Governor…do hereby proclaim… that every such treaty, bargain,
and contract with the Aboriginal Natives as aforesaid, for the possession, title, or claim to any lands lying and
being within the limits of … the Colony… is void and of no effect against the rights of the Crown and that all
persons who shall be found possession of any such Lands as aforesaid without the… authority of his majesty's
government… will be considered trespassers and liable to be dealt with in the manner, as other intruders upon
the vacant lands of the Crown.3

3 (Bourke, 1835)

2 (Parliament of New South Wales, 2022)

1 (Zarmati, 2020)



This proclamation established Britain’s sovereignty over Australia, retrospectively erasing
recognition of Indigenous traditional ownership, and overturning any initial deals made in
regards to the land. 4

This is contrary to the popular narrative surrounding this issue; the proclamation is often
portrayed as an accidental lack of recognition, in which the British were not aware of the
Indigenous Australians' place in the land, prior to settlement and exploration. This is not the
case, as can be seen by the statements:
‘...every such treaty, bargain, and contract with the Aboriginal Natives … is void and of no
effect’ and ‘will be considered trespassers and liable to be dealt with in the manner, as other
intruders upon the vacant lands of the Crown.’5

This demonstrates the British outright and intentional overturning of recognition of
Indigenous ownership and connection to the land, as opposed to a scenario where they
believed the land to be vacant upon arrival and were never informed otherwise until after the
making of the Proclamation.

As with any historical document, proclamation, law or text, for its thorough and enlightened
consideration, its situation and context must be carefully considered and all viewpoints must
be taken into account to gain understanding - In this case, at the outset, Captain Cook, one of
the first British explorers to arrive in Australia, landed on its shores with the express, but
secret instruction to search for an unknown continent - ‘Terra Australis Incognita’.6 Although
he was commanded not to invade Australian land, if inhabited, but to form a treaty with the
locals and attempt to purchase the land from them,7 his party was not expressly instructed on
what to do in the case of a sparse population, or one which was not deemed ‘civilised.’ Upon
finding that this was the case (according to their own limited understanding at that time), the
settlers were uncertain of how to go about any interaction, and assumed that there were not
many more people than those within the bounds of their landing site. While Cook not only
acknowledged the presence of an Indigenous population, he called them “the happiest people
I have ever witnessed”,8 and treaties were eventually formed, the terminology of Terra
Nullius was used among the British. Soon enough, increasing amounts of the British
population arrived in Australia; for the Indigenous way of living was not recognised as
civilised, and therefore was not recognised at all.9 By this point, the development of modern
Anglo Australian society had been set into motion, and the degradation of the Indigenous
people had well and truly begun. The proclamation was the legal overturning of any prior
deals made, whether they were being respected or not. 10 So whilst the situation was complex,
the British ignorant, and the intent of those in charge of the initial exploration not malicious

10 (Bourke, 1835)

9 (Authors of Rule of Law Education Centre, 2022)

8 (Daley, 2018)

7 (Daley, 2018)

6 (Collins, 2020)

5 (Bourke, 1835)

4 (Bourke, 1835)



to begin with, by the time Governor Bourke put pen to paper, he and his government were
responsible for a blatant and orchestrated deception.

Governor Bourke’s decision to proclaim Terra Nullius over the land deeply affected all
Australians - none so much as the Australian Indigenous community, who were faced with
fatal and devastating effects. The Proclamation effectively erased their rights and legal
presence from the land, including that which had not previously been taken by force. One of
the most pervasive and devastating consequences of this, the severing of an ancient and
continuous connection to country, deserves further discussion. Aboriginal connection to the
land is present on both a spiritual and physical level.11 All elements of Indigenous culture,
such as dreaming, artworks, and ceremony have emotional and cultural significance and are
inextricably linked to country. What is not commonly known, however, is that the Indigenous
were not solely nomadic hunter-gatherers, as they are often portrayed, but instead had
complex agricultural systems and societal structures.12 Bruce Pascoe, in a lecture regarding
evidence of Aboriginal Agriculture, stated:
‘Thomas Mitchel rode through 9 miles of stooped grain’ and ‘vast fields that stretched from
horizon to horizon to horizon to horizon.'
These records of farming provide evidence for Indigenous physical connection to the land,
and how the arrival of the British severed their opportunity to further their agricultural
processes, as well as emphasising that connection to the land was dismissed. It also provides
a poignant example of how the narrative often communicated in modern Australia does not
align with the reality as well as the extent to which Indigenous history is misinterpreted and
unrecognised, which has halted the healing of social and cultural trauma. Pascoe states:
‘How come my grade 6 English teacher didn’t tell me exultantly what my country was
capable of.' 13

So then, it is clear that Indigenous connection with the land was severed in many ways.
Firstly, through violent invasion, and then through willful ignorance and disregard. For
without acknowledgment of Aboriginal presence and practice, their culture was not
celebrated, and subsequent generations of both First Nations and new Australians remained
ignorant. This elongated the struggles of Indigenous Australians.

The Mabo Decision, a turning point in Indigenous history, marked the beginning of a journey
toward recognition, acknowledgment, and celebration. It could be said that this event is a
long-term consequence of Governor Bourke’s proclamation, as it is essentially a recognition
of its impact and its legal undoing - a remedy of sorts; for the Mabo case overturned the
declaration of Terra Nullius and recognised Indigenous people as the original custodians of
Australian land. It constituted a large political and symbolic step in Aboriginal recognition
and rights. 14 During the case, Eddie Mabo recounts a story, accompanied by a hand-drawn
map of his homeland Mer, or Murray island, including each family’s land. When he was a

14 (Acton, 2012)

13 (National Museum of Australia, circa 1987)

12 (Moore, 2020)

11 (Korff, 2020)



child, his father told him ‘Son, this land will belong to you when I die.’15 At this point, the
belonging could only be spiritual, and symbolic, for Aboriginal land ownership was not
recognised by the government. After learning that he had no legal rights to his family’s
traditional land, he began the journey of amending this through a lifelong series of court
cases.
On the 3rd of June, 1993, 6 months after Mabo’s death, the court recognised the Torres Strait
Islander’s ownership of the land they were fighting for, Mer. Along with this, a concept
known as a ‘native title’ was created, in which Indigenous land is now recognised and
protected. 16

Prime minister Paul Keating was one of the first to publicly discuss the mistakes made in
Australia’s history regarding its Indigenous people, publicly acknowledging Aboriginal
peoples’ right to the land, and acknowledging their connections to it, as well as discussing
their struggles and mistreatment. He says:
‘The court’s decision was unquestionably just. It rejected a lie, and acknowledged the truth.
The lie was Terra Nullius… over tens of thousands of years, Aboriginal people had
developed a complex culture, built on a profound attachment to the land. The land nourished
them spiritually as well as materially…’ 17

The Mabo decision is a deeply significant acknowledgment that although Australia will never
be as it was before British arrival, the changes, difficulties, mistreatment, hardship, and
trauma endured by Indigenous people were unjust and unjustifiable. It is a legal starting
point for redress from both cause and consequence of Governor Bourke’s Declaration of
Terra Nullius and ultimately, for ongoing reconciliation for people and for country.

To conclude, this paper discusses the cause - misunderstanding, miscommunication and
willful ignorance and deceit, and consequence - social and cultural trauma to Indigenous
Australians and the disruption of connection to Country, of Governor Bourke’s declaration of
Terra Nullius. A discussion of the Proclamation, and the pressures and processes that brought
it into being, and the resulting lack of opportunity for Indigenous Australians to maintain a
physical and spiritual connection to the land demonstrates the far reaching consequence of a
singular act by a powerful man that is only, in the modern-day, beginning to be addressed. A
significant step on this journey was the Mabo decision, in which Aboriginal rights to the land,
or ‘Native Title’ was first recognised.

17 (Keating, 1993)

16 (Australian Government, 2021)

15 (Mabo, circa 1987)
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